STATE OF FLORI DA
DI VI SI ON OF ADM NI STRATI VE HEARI NGS

TRACI E TURNER JACKSON and
ULYSSES BERNARD JACKSON, on
behal f of and as parents and
nat ural guardi ans of JACQUELI NE
SI MONE JACKSON, a mi nor,

Petitioners,
VS. Case No. 03-3008N
FLORI DA Bl RTH RELATED
NEUROLOG CAL | NJURY
COVPENSATI ON ASSCOCI ATI ON,
Respondent ,
and
ALEJANDRO J. PENA, M D.; MARC
W BI SCHOF, M D.; and PHYSI Cl AN
ASSCClI ATES OF FLORI DA, | NC.,

| nt er venors.
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FI NAL ORDER

Pursuant to notice, the Division of Adm nistrative
Heari ngs, by Administrative Law Judge WIlliamJ. Kendrick, held
a final hearing in the above-styl ed case on Novenber 4, 2004, by
video tel econference, with sites in Tallahassee and Ol ando,

Fl ori da.
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For Petitioners: Darryl L. Lews, Esquire
Rosal yn Si a Baker-Barnes, Esquire
Searcy, Denney, Scarol a,
Barnhart & Shipley, P.A
2139 Pal m Beach Lakes Boul evard
West Pal m Beach, Florida 33409

For Respondent: M Mark Bajalia, Esquire
Vol pe, Bajalia, Wckes & Rogerson
1301 Riverpl ace Boul evard, Suite 1700
Jacksonville, Florida 32207

For Intervenors: Henry W Jewett, I|I, Esquire
Jennings L. Hurt, I1l, Esquire
Ri ssman, Wi sberg, Barrett,
Hurt, Donahue & MLain, P.A
201 East Pine Street, 15th Fl oor
Ol ando, Florida 32801

STATEMENT OF THE | SSUES

1. \Wether Jacqueline Sinone Jackson (Jacqueline), a
m nor, qualifies for coverage under the Horida Birth-Rel ated
Neur ol ogi cal Injury Conpensation Plan (Pl an).

2. If so, whether Petitioners' settlement of a civil suit
agai nst the hospital where Jacqueline was born for negligence
associated with her birth bars themfromrecovery of an award
under the PIan.

3. \Wether the participating physicians conplied with the
notice provisions of the Plan.

PRELI M NARY STATEMENT

On August 15, 2003, Tracie Turner Jackson and

U ysses Bernard Jackson, on behalf of and as parents and natural



guardi ans of Jacqueline Sinone Jackson, a minor, filed a
petition (clainm) with the Division of Adm nistrative Hearings
(DQAH) to resolve whether their daughter suffered an injury that
was covered by the Florida Birth-Rel ated Neurol ogical Injury
Conpensation Plan, and whether the participating physicians who
provi ded obstetrical services during her birth (Al ejandro J.
Pena, M D. and Marc W Bischof, MD.) conplied with the notice
provi sions of the Plan.

DOAH served the Florida Birth-Rel ated Neurol ogical Injury
Conpensati on Association (NICA) with a copy of the claimon
August 21, 2003, and on January 30, 2004, follow ng a nunber of
extensions of time within which to do so, NNCA filed a Notice of
Conmpensabi l ity and Request for Hearing on Conpensability,
wherein it agreed the clai mwas conpensabl e and requested that a
heari ng be schedul ed to resol ve whether NICA s proposal to
accept the claimshould be approved. In the interim
Al ejandro J. Pena, MD.; Marc W Bischof, MD.; and Physician
Associ ates of Florida, Inc., requested and were granted | eave to
i ntervene.

A hearing was schedul ed for August 2-4, 2004, |ater
reschedul ed at the parties' request for Novenber 4 and 5, 2004,
to resolve whether the clai mwas conpensabl e and whet her the
parti ci pating physicians conplied with the notice provisions of

the Plan. Left to resolve at a subsequent hearing were nmatters



related to an award, and the inplications of Petitioners
settlement with the birthing hospital on Petitioners
entitlenent to an award of benefits. Subsequently, the parties
agreed the cl ai mwas conpensabl e and, as appears nore fully
infra, agreed that given their settlenent with the hospital
Petitioners were not entitled to an award of benefits.

§ 766.304, Fla. Stat.

At hearing, Tracie Turner Jackson testified on Petitioners'
behal f and Petitioners' Exhibits (marked Petitioners' or
Plaintiffs') 1-3, and 5 were received into evidence.?

I ntervenors called Marsha Burns and Liz Larson Posey as

Wi t nesses, and Intervenors' Exhibits (nmarked |Intervenors' or
"I") 1, 2, and 4-9 were received into evidence.? Respondent
called no witnesses and offered no exhibits.

The transcript of the hearing was filed Novenber 30, 2004,
and the parties were accorded 10 days fromthat date to file
proposed orders. The parties elected to file such proposal s,
and they have been duly consi der ed.

FI NDI NGS OF FACT

Findings related to conpensability

1. Tracie Turner Jackson and U ysses Bernard Jackson are
the natural parents and guardi ans of Jacqueline Sinone Jackson,
a mnor. Jacqueline was born a |live infant on Decenber 8, 1999,

at Ol ando Regi onal Healthcare System d/b/a Arnold Pal mer



Hospital for Wnen and Children (Arnold Pal mer Hospital), a
i censed hospital located in Olando, Florida, and her birth
wei ght exceeded 2,500 grans.

2. The physicians providing obstetrical services at
Jacqueline's birth were Alejandro J. Pena, MD., and Marc W
Bi schof, MD., who, at all tinmes material hereto, were
"participating physician[s]" in the Florida Birth-Rel ated
Neur ol ogi cal Injury Conpensation Plan, as defined by Section
766. 302(7), Florida Statutes.

3. Pertinent to this case, coverage is afforded by the
Plan for infants who suffer a "birth-rel ated neurol ogi cal
injury," defined as an "injury to the brain . . . caused by
oxygen deprivation . . . occurring in the course of |abor,
delivery, or resuscitation in the inmedi ate postdelivery period
in a hospital, which renders the infant permanently and
substantially nmentally and physically inpaired.”" 8§ 766.302(2),
Fla. Stat. See also 8§ 766.309 and 766. 31, Fla. Stat.

4. Here, the parties have stipulated, and the proof is
ot herwi se conpel ling, that Jacqueline suffered a "birth-rel ated
neurol ogical injury." Consequently, since obstetrical services
were provided by a "participating physician™ at birth, the claim

is covered by the Plan. 88 766.309(1) and 766.31(1), Fla. Stat.



The settlenent with Arnold Pal mer Hospital

5. In 2002, Tracie Turner Jackson and U ysses Bernard
Jackson, individually and as parents and natural guardi ans of
their m nor daughter, Jacqueli ne Sinone Jackson, Plaintiffs,
filed a nedical mal practice claimarising out of the birth of
Jacquel i ne agai nst Ol ando Regional Health Care System 1Inc.,
d/b/a Arnold Pal mer Hospital for Wwnen and Chil dren;

Alejandro J. Pena, MD.; Marc W Bischof, MD.; Physician
Associates of Florida, Inc.; T. Zinkil, RN ; S Furgus, RN}
Nancy Ruiz, R N.; L. Baker, RN ; T. Flyn, RN ; and

Nancy OGstrum R N., Defendants, in the Grcuit Court of the
Ninth Judicial Crcuit in and for Orange County, Florida, Case
No. 2002-CA-6770 Div. 34. A settlenent was reached with Arnold
Pal mer Hospital, but the case against Dr. Pena, Dr. Bischof, and
Physi ci an Associ ates of Florida, Inc., remained pending.?

6. Gven Petitioners' settlement with Arnold Pal mer
Hospital, and the provisions of Section 766.304, Florida
Statutes (1999)*("An action may not be brought under ss. 766.301-
766.316 if the claimant recovers or final judgnment is
entered."), Petitioners and Respondent stipul ated that
"Petitioners are not entitled to any actual paynent or award
fromNICA even if afinding is nade that the claimis
conpensabl e and adequate notice was given." (Petitioners'

letter of Novenmber 18, 2004, filed November 19, 2004, and



Respondent's |l etter of Novenber 16, 2004, filed Novenber 16,
2004.)

The notice provisions of the Plan

7. \Wiile the claimqualifies for coverage under the Pl an,
Petitioners have responded to the physicians' claimof Plan
immunity by averring that the participating physicians who
del i vered obstetrical services at Jacqueline's birth (Doctors
Pena and Bi schof) failed to conply with the notice provisions of
the Plan. Consequently, it is necessary to resol ve whet her
ei ther participating physician gave the required notice.

O Leary v. Florida Birth-Rel ated Neurol ogical Injury

Conpensati on Associ ation, 757 So. 2d 624, 627 (Fla. 5th DCA

2000) ("Al'l questions of conpensability, including those which
ari se regardi ng the adequacy of notice, are properly decided in

the admnistrative forum") Accord University of Mam v. MA. ,

793 So. 2d 999 (Fla. 3d DCA 2001); Tabb v. Florida Birth-Rel ated

Neur ol ogi cal Injury Conpensati on Associ ation, 880 So. 2d 1253

(Fla. 1st DCA 2004). See also Behan v. Florida Birth-Rel ated

Neur ol ogi cal I njury Conpensati on Associ ati on, 664 So. 2d 1173

(Fla. 4th DCA 1995). But see Al Children's Hospital, Inc. v.

Departnment of Administrative Hearings, 863 So. 2d 450 (Fla. 2d

DCA 2004) (certifying conflict); Florida Health Sciences Center,

Inc. v. Division of Admi nistrative Hearings, 871 So. 2d 1062

(Fla. 2d DCA 2004)(sane); and Florida Birth-Rel ated Neurol ogi cal




| nj ury Conpensati on Association v. Ferguson, 869 So. 2d 686

(Fla. 2d DCA 2004) (sane).

8. At all times material hereto, Section 766.316, Florida
Statutes, prescribed the notice provisions of the Plan, as
foll ows:

Each hospital with a participating physician
on its staff and each participating
physi ci an, other than residents, assistant
residents, and interns deened to be
participating physicians under s.

766. 314(4)(c), under the Florida Birth-
Rel at ed Neurol ogi cal Injury Conpensation

Pl an shall provide notice to the obstetrical
patients as to the limted no-fault
alternative for birth-rel ated neurol ogi cal
injuries. Such notice shall be provided on
forms furnished by the association and shal

i nclude a clear and conci se explanation of a
patient's rights and limtations under the
plan. The hospital or the participating
physician may el ect to have the patient sign
a form acknow edgi ng recei pt of the notice
form Signature of the patient

acknow edgi ng recei pt of the notice form

rai ses a rebuttable presunption that the
notice requirenents of this section have
been net. Notice need not be given to a
pati ent when the patient has an energency
nmedi cal condition as defined in s.
395.002(9)(b) or when notice is not
practicabl e.

9. Responding to Section 766.316, Florida Statutes, N CA
devel oped a brochure, titled "Peace of Mnd for an Unexpected
Probl em (the NI CA brochure), which contained a clear and
conci se explanation of a patient's rights and Iimtations under

the Plan, and distributed the brochure to participating



physi ci ans and hospitals so they could furnish a copy of it to
their obstetrical patients. (See, e.g., Petitioners' Exhibit 2,
the NI CA brochure, "This brochure is prepared in accordance with
the mandate of [Section] 766.316, Florida Statutes.")

Findings related to the participating
physi ci ans and noti ce

10. Ms. Jackson received her prenatal care at the
Longwood Center, one of 7 offices in the Olando area operated
by Physician Associates of Florida (PAF), a group practice
conprised of 35 physicians, including 16 obstetrician-
gynecol ogi sts. (See, e.g., Intervenors' Exhibits 1, 2, 4, and
6.) At the time, four obstetricians staffed the OB-GYN
departnent at the Longwood Office, Dr. Marc Bi schof, who
provi ded obstetrical services during Jacqueline's birth;

Dr. Robert Bowels; Dr. Peter Perry; and Dr. Jose Lopez-Ci ntron.
However, as a group practice, all obstetricians rotated delivery
calls at the hospital, so it was possible, as occurred in this
case with Dr. Pena, that a doctor froma different office would
participate in the delivery. Notably, all obstetricians

associ ated with PAF were participating physicians in the Plan.

11. On April 12, 1999, Ms. Jackson presented to the
Longwood Center for her initial visit. At the tine, consistent
wi th established routine, the receptionist provided Ms. Jackson

with a packet of information that included a nunber of forms for



her to conplete and sign, including: a Patient |Infornation
form a Consent for Human | nmunodeficiency Virus (H V) Antibody
Testing form a Triple Test Form (a screening test for Down's
Syndrone); a Prenatal Diagnosis Screening Questionnaire; and a
Notice to Obstetrical Patient (to acknow edge recei pt of the

NI CA brochure that was, indisputably, included in the packet).
The Notice to Qobstetric Patient provided, as foll ows:

NOTI CE TO OBSTETRI C PATI ENT
(See Section 766.316, Florida Statutes)

| have been furnished information by
Physi ci an Associ ates of Florida prepared by
the Florida Birth Related Neurol ogi cal

I njury Conpensation Associ ation, and have
been advi sed t hat [°] is a
participating physician in that program
wherein certain limted conpensation is
avai l able in the event certain neurol ogical
injury may occur during |abor, delivery or
resuscitation. For specifics on the
program | understand | can contact the
Florida Birth Rel ated Neurol ogical Injury
Conpensati on Association (N CA), 1435

Pi ednont Drive East, Suite 101, Tall ahassee,
Florida 32312 1-800-398-2129. | further
acknow edge that | have received a copy of

t he brochure prepared by N CA

DATED this __ day of , 199

Si gnature

(NAVE OF PATI ENT)
Soci al Security No.:

10



Attest:

(Nurse or Physician)

Dat e:

Ms. Jackson conpl eted each of the forms, including the Notice
to OQobstetric Patient, by providing the requested information,
and then signing and dating the forns. (Petitioners’

Exhibit 1).

12. Here, there is no dispute that Ms. Jackson signed the
Notice to Obstetric Patient or that she received a copy of the
NI CA brochure on her initial visit. There is |likew se no
di spute that, given the blank space, the notice form was
i nadequate to provide notice that Dr. Bischof, Dr. Pena, or any
obstetrician associated with PAF was a participating physician
in the Plan. Rather, what is disputed is whether, as contended
by Intervenors, Ms. Jackson was told during her initial visit
that all obstetricians in PAF were participants in the Plan.®

13. Regarding Ms. Jackson's initial visit, the proof
denonstrates that, follow ng conpletion of the paperwork,

Ms. Jackson was seen by Nurse Posey for her initial interview
Typically, such visits |lasted approximately 45 mnutes, with 30
m nutes spent reviewing the patient's history, as well as the

paperwork she received in the packet, and 15 m nutes spent on a

physi cal exam nation. According to Nurse Posey, she conducted a

11



m nimum of two initial prenatal interviews daily, five days a
week, and foll owed the sane procedure during each interview.

14. As described by Nurse Posey, during the initial
i nterview she al ways di scussed each form (the Prenatal D agnosis
Screeni ng Questionnaire, the Triple Test Form Consent for Human
| mmunodeficiency Virus (H'V) Antibody Testing form and the
Notice to Qobstetric Patient) individually, and when the form had
been di scussed she would co-sign the form (Transcript, pp. 65-
68) Moreover, as for the NI CA program Nurse Posey al ways
confirmed that the patient had received the NI CA brochure, and
told the patient that PAF s obstetrical service was "a group
practice; that anyone in the group could do the delivery; and
t hat each nenber of the group was a participant in the N CA
program"” (Transcript, pp. 68-70) Finally, Nurse Posey
docunented her routine through an entry on the prenatal fl ow
sheet (Intervenors' Exhibit 6), which noted she had provided the
patient information on the various tests, as well as the N CA
brochure and notification. Here, that entry read: "Pt given
info on diet, exercise, HV screening, triple test, N CA
panphl et & notification & cord blood storage."” (Petitioners'
Exhibit 1, Intervenors' Exhibit 6, and Transcript, pp. 70-78.)
In this case, Nurse Posey was confident she had followed her

routine, since she would not have co-signed the various

12



docunents, such as the Notice to Obstetric Patient, or nade the
entry on the prenatal flow sheet unless she had done so.

15. In response to the evidence offered by Intervenors on
the notice issue, Ms. Jackson testified there was never a
di scussion of the NI CA program and she was never told the
physi ci ans associ ated with PAF s obstetrical programwere
participating physicians in the Plan. However, Ms. Jackson
acknow edged that Nurse Posey questioned her regardi ng her
medi cal history, and that she explained the Prenatal D agnosis
Screeni ng Questionnaire, the Triple Test Form and the H'V form
(Transcript, pp. 141-145) As for the Notice to Cbstetric
Patient, Ms. Jackson initially denied having read it; then
testified she may have read it "briefly," but "didn't go into
details" or "seek out specifics”; and finally stated she could
not renmenmber reading the form but could not deny that she may
have read it. (Transcript, pp. 150, 151, 156-159)

16. Here, giving due consideration to the proof, it nust
be resol ved that the nore persuasive proof supports the
conclusion that, nore likely than not, Nurse Posey, consistent
with her routine, discussed the NICA programw th Ms. Jackson
on her initial visit, and informed Ms. Jackson that the
physi ci ans associated with PAF' s obstetrical program were
participating physicians in the Plan. 1In so concluding, it is

noted that, but for the NICA program Ms. Jackson acknow edged

13



Nur se Posey ot herwi se followed her routine; that it is unlikely,
gi ven such consi stency, Nurse Posey woul d not have al so

di scussed the NI CA program that Nurse Posey, as was her
routine, co-signed each of the fornms she di scussed with

Ms. Jackson, including the Notice to Qostetric Patient; that
Nur se Posey, as was her routine, documented her activity on the
prenatal flow sheet; and that Ms. Jackson evidenced little
recall of the docunents she signed or the discussions she had
with Nurse Posey. Finally, Nurse Posey's testinony was | ogical
consi stent, and credi ble, whereas Ms. Jackson's testinony was
of ten equi vocal

CONCLUSI ONS OF LAW

Jurisdiction

17. The Division of Administrative Hearings has
jurisdiction over the parties to, and the subject matter of,
t hese proceedings. § 766.301, et seq., Fla. Stat.

Conpensabi lity

18. In resolving whether a claimis covered by the Pl an,
the adm nistrative |aw judge nust nake the foll ow ng
determ nati on based upon the avail abl e evi dence:

(a) Wether the injury clainmed is a
birth-rel ated neurological injury. |If the
cl ai mant has denonstrated, to the
satisfaction of the admnistrative | aw
j udge, that the infant has sustained a brain
or spinal cord injury caused by oxygen
deprivation or mechanical injury and that

14



the infant was thereby rendered permanently
and substantially nmentally and physically

i npaired, a rebuttable presunption shal
arise that the injury is a birth-related
neurol ogical injury as defined in s.

766. 303(2) .

(b) Whether obstetrical services were
delivered by a participating physician in
t he course of | abor, delivery, or
resuscitation in the i nmedi ate postdelivery
period in a hospital; or by a certified
nurse mdw fe in a teaching hospital
supervi sed by a participating physician in
t he course of |abor, delivery, or
resuscitation in the i medi ate postdelivery
period in a hospital.

§ 766.309(1), Fla. Stat. An award may be sustained only if the
adm ni strative | aw judge concludes that the "infant has
sustained a birth-rel ated neurol ogical injury and that
obstetrical services were delivered by a participating physician
at the birth." § 766.31(1), Fla. Stat.

19. "Birth-related neurological injury" is defined by
Section 766. 302(2), Florida Statutes, to mnean:

injury to the brain or spinal cord of
a live infant weighing at |east 2,500 grans
at birth caused by oxygen deprivation or
mechani cal injury occurring in the course of
| abor, delivery, or resuscitation in the
i mredi at e postdelivery period in a hospital,
whi ch renders the infant permanently and
substantially nmentally and physically
inmpaired. This definition shall apply to
live births only and shall not include
disability or death caused by genetic or
congeni tal abnormality.

15



20. Here, it has been established that Dr. Pena and
Dr. Bischof, physicians who provided obstetrical services at
Jacqueline's birth, were "participating physician[s]," and that
Jacqueline suffered a "birth-related neurological injury."
Consequently, the claimis covered by the Plan, and the
adm nistrative law judge is required to nake an award of
conpensati on unless Petitioners are barred from pursuing an
awar d because they recovered danages, through settlenent of a
civil action with Arnold Pal ner Hospital, for nedical
mal practice associated with Jacqueline's birth. 8§ 766. 304,
766. 309, and 766.31, Fla. Stat.

The statutory bar to recovery (8 766.304, Fla. Stat.)

21. The Florida Birth-Rel ated Neurol ogical Injury
Conpensation Plan was enacted by the Legislature to address "a
percei ved nedi cal mal practice . . . crisis affecting
obstetricians and to assure the continued availability of

essential obstetrical services." Humana of Florida, Inc. v.

McKaughan, 652 So. 2d 852, 855 (Fla. 2d DCA 1995); § 766.301(1),
Fla. Stat. As enacted, the Plan "establishes an adm nistrative
systemthat provides conpensation on a no-fault basis for an

infant who suffers a narrowWy defined birth-rel ated neurol ogi ca

injury."” Humana of Florida, Inc. v. MKaughan, 652 So. 2d

at 855; § 766.301(2), Fla. Stat.

16



22. The Plan is a substitute, a "limted no-fault
alternative,” for coomon law rights and liabilities. 8§ 766. 316,

Fla. Stat. See also § 766.303(2), Fla. Stat.; Florida Birth-

Rel at ed Neurol ogical |Injury Conpensati on Associ ati on V.

McKaughan, 668 So. 2d 974 (Fla. 1996). Regarding the
excl usiveness of the renmedy afforded by the Plan, Subsection
766. 303(2), provides:

(2) The rights and renmedies granted by this
pl an on account of a birth-rel ated

neurol ogical injury shall exclude all other
rights and renedies of such infant, his
personal representatives, parents,
dependents, and next of kin, at common | aw
or otherw se, against any person or entity
directly involved with the | abor, delivery,
or i medi ate postdelivery resuscitation
during which such injury occurs, arising out
of or related to a nedical mal practice claim
With respect to such injury; except that a
civil action shall not be forecl osed where
there is clear and convi nci ng evi dence of
bad faith or malicious purpose or wllful
and want on di sregard of human rights,
safety, or property, provided that such suit
is filed prior to and in lieu of paynent of
an award under ss. 766.301-766.316. Such
suit shall be filed before the award of the
di vi si on becones concl usive and bi nding as
provided for in s. 766.311.

23. Effective July 1, 1998, the Legislature adopted
Chapter 98-113, Laws of Florida, which amended Sections 766. 301
and 766.304, Florida Statutes.’ Pertinent to this case, the
amendnments (underlined) to Sections 766.301 and 766. 304, Florida

Statutes, were, as foll ows:

17



766. 301 Legislative findings and intent. --

(1) The Legislature nmakes the follow ng
findi ngs:

(d) The costs of birth-rel ated neurol ogi ca
injury clainms are particularly high and
warrant the establishment of a limted
system of conpensation irrespective of
fault. The issue of whether such clainms are
covered by this act nust be determ ned
exclusively in an administrative proceeding.

* * *

766. 304 Administrative law judge to
determne clains.--The adm nistrative | aw
judge shall hear and determ ne all clains
filed pursuant to ss. 766.301-766. 316 and
shal|l exercise the full power and authority
granted to her or himin chapter 120, as
necessary, to carry out the purposes of such
sections. The admnistrative | aw judge has
exclusive jurisdiction to detern ne whet her
a claimfiled under this act is conpensabl e.
No civil action may be brought until the
determninations under s. 766.309 have been
made by the adm nistrative |aw judge. |If
the adnm nistrative | aw judge determ nes that
the claimant is entitled to conpensation
fromthe association, no civil action may be
brought or continued in violation of the
excl usi veness of renedy provisions of s.
766.303 . . . . An action nay not be
brought under ss. 766.301-766.316 if the

cl ai rant recovers or final judgnent is
entered .

Ch. 98-113, §8 1, at 524, Laws of Fla.
24. By the anendnents to Sections 766.301 and 766. 304,
Florida Statutes, the Legislature reacted "adversely to the

result reached in MKaughan," wherein the Suprenme Court

18



concl uded that an administrative |aw judge did not have
exclusive jurisdiction to determ ne whether a new born i nfant

suffered a "birth-rel ated neurol ogical injury," and nandat ed
t hat coverage be resolved exclusively in the adm nistrative

forum O Leary v. Florida Birth-Rel ated Neurol ogi cal |Injury

Conpensation Association, 757 So. 2d 624, 627 (Fla. 5th DCA

2000). Additionally, by anmendi ng Section 766. 304, Florida
Statutes, to provide that "[a]n action rmay not be brought under
Ss. 766.301-766.316 if the claimnt recovers or final judgnent
is entered,” the Legislature evidenced its intent to adopt an

el ection of renedies clause to avoid future clains such as those

pursued in Glbert v. Florida Birth-Rel ated Neurological Injury

Conpensati on Associ ation, 724 So. 2d 688 (Fla. 2d DCA 1999),

wherein the court held that a clainmant could receive the
proceeds of a settlenent with the defendants in a civil suit and
still pursue a claimfor benefits under the Plan. Rom ne v.

Fl orida Birth-Rel ated Neurol ogical Injury Conpensation

Associ ation, 842 So. 2d 148, 152 (Fla. 5th DCA 2003). 1In all,

by the anmendnents to the Plan, the Legislature evidenced its
intention that "[t]he adm nistrative | aw judge has excl usive
jurisdiction to determne whether a claim. . . is conpensable,"”
that "[n]o civil action may be brought . . . [or continued, if
Plan exclusivity is raised as a defense] until the

determ nati ons under s. 766.309 have been resolved by the

19



adm nistrative law judge,"” and that if a clai mant persists and
"recovers or final judgnment is entered,” as in this case, she or

he may not pursue an award under the Plan. Qugelmn v. Florida

Bi rt h-Rel at ed Neurol ogi cal I njury Conpensati on Associ ati on, 882

So. 2d 517, 520 (Fla. 4th DCA 2004) ("Fol | owi ng the 1998
amendnents to NICA, it is clear that a plaintiff's acceptance of
a civil settlenment bars a claimfor N CA benefits.")

25. Here, consistent with the provisions of Section
766. 304, Florida Statutes (1999), Petitioners and Respondent
have stipul ated that, having received a settlenment with Arnold
Pal mer Hospital for damages associated with Jacqueline's birth,
Petitioners have "recovered,” as that word is conmonly

understood, and are not entitled to Plan benefits. See Holly v.

Aul d, 450 So. 2d 217, 219 (Fla. 1984)("When the | anguage of the
statute is clear and unanbi guous and conveys a cl ear and
definite nmeaning, there is no occasion for resorting to the
rules of statutory interpretation and construction; the statute

nmust be given its plain and obvi ous neaning."); Abranson v.

Fl ori da Psychol ogi cal Associ ation, 634 So. 2d 610, 612 (Fla.

1994) ("Adm ni strative agenci es have the authority to interpret
the | aws which they adm nister, but such interpretati on cannot
be contrary to clear legislative intent.") Consequently, while
Jacquel ine suffered an injury covered by the Plan, Petitioners

are not entitled to an award of benefits.

20



The notice provisions of the Plan

26. Wi le Jacqueline qualifies for coverage under the
Pl an, Petitioners have sought to avoid the participating
physi cians' attenpt to invoke the Plan as Petitioners' exclusive
remedy by averring that the participating physicians failed to
conply with the notice provisions of the Plan. Consequently, it
was necessary for the admnistrative |law judge to resolve
whet her, as alleged by the participating physicians, appropriate

notice was given. QO Leary v. Florida Birth-Rel ated Neurol ogi ca

| njury Conpensation Plan, supra. As the proponent of such

i ssue, the burden rested on the participating physicians to
denonstrate, nore likely than not, that the notice provisions of

the Plan were satisfied. Tabb v. Florida Birth-Rel at ed

Neur ol ogi cal I njury Conpensati on Associ ati on, 880 So. 2d 1253

(Fla. 1st DCA 2004). See also Galen of Florida, Inc. v.

Braniff, 696 So. 2d 308, 311 (Fla. 1997)("[T] he assertion of

NI CA exclusivity is an affirmative defense."); 1d., at page 309
("[Als a condition precedent to invoking the Florida Birth-
Rel at ed Neurol ogi cal Injury Conpensation Plan as a patient's
excl usive renedy, health care providers nust, when practicabl e,
give their obstetrical patients notice of their participation in
the plan a reasonable tine prior to delivery."); Balino v.

Departnent of Health and Rehabilitative Services, 348 So. 2d

349, 350 (Fla. 1st DCA 1997)("[T] he burden of proof, apart from
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statute, is on the party asserting the affirnmative issue before
an admnistrative tribunal.") Here, for reasons appearing in
the Findings of Fact, the participating physicians denonstrated
that they conplied with the notice provisions of the Plan.

CONCLUSI ON

Based on the foregoing Findings of Fact and Concl usi ons of
Law, it is

ORDERED t hat the claimfor conpensation filed by
Traci e Turner Jackson and U ysses Bernard Jackson, on behalf and
as parents and natural guardi ans of Jacqueline Sinone Jackson, a
m nor, qualifies for coverage under the Plan; however, given
Petitioners' recovery fromArnold Pal ner Hospital, they may not
pursue or recover an award of benefits.

It is further ORDERED that with regard to the participating
physi ci ans, Doctors Al ejandro J. Pena and Marc W Bischof, the

notice provisions of the Plan were satisfied.
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DONE AND ORDERED this 6th day of January, 2005, in

Tal | ahassee, Leon County, Flori da.

W LLI AM J. KENDRI CK

Adm ni strative Law Judge

D vision of Adm nistrative Hearings
The DeSoto Buil ding

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675  SUNCOM 278-9675
Fax Filing (850) 921-6847

www. doah. state. fl.us

Filed wth the Cerk of the
Division of Adm nistrative Hearings
this 6th day of January, 2005.

ENDNOTES
1/ Petitioners' Exhibit 4 was marked for identification only.
2/ Intervenors' Exhibits 1 and 2 were received into evidence
post - hearing, after Petitioners had an opportunity to review the
exhi bits and gave notice (by letter) they had no objection.
I ntervenors' Exhibit 3 was marked for identification only.
3/ In response to NICA's First Set of Interrogatories, dated
April 2, 2004, Petitioners filed the foll ow ng answer on May 14,
2004:

| nterrogatory No. 2

Have you ever sued any party for any of the
injuries alleged in the Petition? If so,
pl ease identify:

(a) the style and case nunber of the

lawsuit along with the state and county in
which it was fil ed;
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TRACI E TURNER JACKSON and ULYSSES BERNARD
JACKSON, individually and as parents and
natural guardi ans of their m nor dauther
[sic], JACQUELI NE SI MONE JACKSON,
Plaintiffs,

VS.

ORLANDO REG ONAL HEALTHCARE SYSTEM | NC.,
d/ b/ a ARNOLD PALMER HOSPI TAL FOR WOVEN AND
CH LDREN; ALEJANDRO J. PENA, M D.; MARC W
Bl SCHOF, M D.; and PHYSI Cl AN ASSCOCI ATES OF
FLORIDA, INC., T. ZINKIL, RN :;: S FURGUS,
R N.; NANCY RU Z, R N : L. BAKER R N.

T. FLYNN, R N.; and NANCY OSTRUM R. N

Def endant s,

This case was filed in the Crcuit Court of
the 9th Judicial Crcuit in and for O ange
County, Florida

Case No. 2002-CA-6770 Div. 34

(b) the deposition of that action (pending,
settled, dismssed, etc.);

A settlenment was reached with Ol ando
Regi onal Heal thcare System Inc., d/b/a
Arnol d Pal mer Hospital

Litigation agai nst Defendants, Al ejandro J.
Pena, MD.; Marc W Bischof, MD.; And
Physi ci an Associates of Florida, Inc. is
still pending.

(c) the factual |egal basis for
recovery

Medi cal mal practice claimarising out of the
birth of Jacqueline Jackson and injuries to
Traci e and Jacquel i ne Jackson.

These facts were not disputed and, consistent with the

undersigned's letter of Decenber 6, 2004, and there being no
objection, judicial recognition was taken of these facts.
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4/ In 2003, the Legislature anmended the el ection of renedies
clause to read, as follows:

.o An award aetien nay not be nmade or
pai d breught- under ss. 766.301-766.316 if
the clai mant recovers under a settlenent or
a final judgnment is entered in a civil
action .

Ch. 2003-416, 8 75, Laws of Fla. However, the Legislature
expressly provided that "the changes to chapter 766, Florida
Statutes, shall apply only to any nedical incident for which a
notice of intent to initiate litigation is mailed on or after
the effective date of this act." Ch. 2003-416, 8§ 86, Laws of
Fla. Here, given a civil case nunber of 2002-CA-6770 Div. 34,
Petitioners' notice of intent to initiate litigation was nail ed
well prior to the Septenber 15, 2003, effective date of the act.
Consequently, the provisions of Section 766.304, Florida
Statutes, as it existed prior to the 2003 anendnents apply in
this case.

5/ Blank space in the original docunent.

6/ Here, Intervenors offered evidence of the routine practiced
by Elizabeth Posey, R N (the advanced regi stered nurse
practitioner who interviewed Ms. Jackson during her initia
visit), to support an inference that Ms. Jackson was told that
all obstetricians in PAF were participants in the Plan. See
McKei than v. HCA Health Services of Florida, Inc., 879 So. 2d
47, 49 (Fla. 4th DCA 2004) ("Al though section 90.406, Florida
Statutes (2003), does not apply to the routine practice of an
individual, it is '"left to the court to determne as a matter of
circunstantial evidence whether there was sufficient probative
value to allow the adm ssion of the habit evidence.'"); Charles
W Ehrhardt, Florida Evidence 8§ 406.1, at 267 (2004 ed.) (" Wen
dealing with the habits of a person which are offered to show
hi s conduct on a specific situation, as opposed to the routine
practice of a business organization or its enployees, Florida
courts have held that habit evidence is adm ssible when it
corroborates other substantial evidence of the occurrence of the
event.")

7/ As for the effective date of the anendnents, Chapter 98-113,
Section 6, Laws of Florida, provided that "[t] he amendnents to
sections 766.301 and 766. 304, Florida Statutes, shall take
effect July 1, 1998, and shall apply only to clainms filed on or
after that date and to that extent shall apply retroactively
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regardl ess of date of birth." However, in Romine v. Florida

Bi rt h-Rel at ed Neurol ogical |Injury Conpensation Associ ation, 842
So. 2d 148 (Fla. 5th DCA 2003), the court resol ved that
retroactive application of the amendnent to a child born prior
toits effective date, to preclude a NI CA clai mwhen the
claimant made a civil recovery (through settlenent of a civil
suit), was not constitutionally perm ssible. Here, the child
was born Decenber 8, 1999, and the claimwas filed August 15,
2003. Consequently, the amendnents apply to this case.

COPI ES FURNI SHED
(By certified mail)

Henry W Jewett, |1, Esquire
Jennings L. Hurt, 111, Esquire
Ri ssman, Wi sberg, Barrett,

Hurt, Donahue & MlLain, P.A
201 East Pine Street, 15th Fl oor
Ol ando, Florida 32801

Darryl L. Lewis, Esquire
Rosal yn Si a Baker - Barnes, Esquire
Christian D. Searcy, Esquire
Searcy, Denney, Scarol a,

Barnhart & Shipley, P.A
2139 Pal m Beach Lakes Boul evard
West Pal m Beach, Florida 33409

M Mark Bajalia, Esquire

Vol pe, Bajalia, Wckes & Rogerson
1301 Riverpl ace Boul evard, Suite 1700
Jacksonville, Florida 32207

Terry C. Young, Esquire
Lowndes, Drosdick, Dostor,
Kant or and Reed, P. A

215 North Eola Drive
Orlando, Florida 32801

Kenney Shi pl ey, Executive Director
Florida Birth Rel ated Neurol ogi cal

I njury Conpensation Associ ation
1435 Pi ednont Drive, East, Suite 101
Tal | ahassee, Florida 32308
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Al ejandro J. Pena, M D

Marc W Bischof, MD

c/o Jennings Hurt, Esquire

Ri ssman, Wi sberg, Barrett,
Hurt, Donahue & MclLain, P.A

201 East Pine Street, 15th Fl oor

Ol ando, Florida 32802-4940

Ol ando Regi onal Heal thcare System

Arnol d Pal mer Hospital for Wnen and Chil dren
92 West M I ler Street

Ol ando, Florida 32806

Char | ene W | oughby, Director
Consuner Services Unit - Enforcement
Department of Health

4052 Bal d Cypress Wy, Bin G75

Tal | ahassee, Florida 32399-3275

NOTI CE OF RIGHT TO JUDl Cl AL REVI EW

A party who is adversely affected by this final order is entitled
to judicial review pursuant to Sections 120.68 and 766. 311,
Florida Statutes. Review proceedings are governed by the Florida
Rul es of Appellate Procedure. Such proceedings are commenced by
filing the original of a notice of appeal with the Agency Cerk
of the Division of Adm nistrative Hearings and a copy,
acconpani ed by filing fees prescribed by law, with the
appropriate District Court of Appeal. See Section 766. 311,
Florida Statutes, and Florida Birth-Rel ated Neurol ogical |Injury
Conpensati on Association v. Carreras, 598 So. 2d 299 (Fla. 1st
DCA 1992). The notice of appeal nust be filed within 30 days of
rendition of the order to be revi ewed.
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